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Al ndonesia is a wuniquely diverse country wf
sacrificed for the benefit of a handful of companies and wealthy individuals. This report
should help the Indonesian government to recognigettiere is a problem, and to step up

efforts to protect the rights a@bmmunities.In Europe we must realise that encouraging

large fuel companies to grab community land across the developing world is no solution to
climate change.The EU must play ifsart by abandoning its 10 per cent target for biofuels

Serge Matrti, LifeMosaie Author of Losing Ground

"Oil palm companies have already taken over 7.3 million hectares of land for plantations,
resulting in 513 ongoing conflicts between companias @mmunities. Given the negative
social and environmental impacts of oil palm, Sawit Watch demands reform of the Indonesian
oil palm plantation system and atleink of plantation expansion plafis.

Abetnego Tarigan, Deputy Director, Sawit Watch

i T hrepsrt shows that as well as being bad for the environment, biofuels from palm oil are

a disaster for people. MEPs should listen to the evidence and use the forthcoming debate on
this in the European Parliament to reject the 10 per cent target. Insteagtrofiucing

targets for more biofuels the EU should insist that all new cars are designed to be super
efficient. The UK Government must also take a strong position against the 10 per cent target

in Europe and do its bit to reduce transport emissions byawipg public transport and
making it easier for people to walk and cycl

Hannah Griffiths, CorporatéccountabilityCampaigner, Friends of the Earth.

Friends of
the Earth

)

SAWIT WATCH

Cover photo Plantation worker in Sanggau, West Kalimant@anfom Picken Friends ofthe
Earth
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EXECUTIVE SUMMARY

1) Introduction

Agrofuelsi also known as biofuelshave been heralded as a low carbon solution to climate
change in an energyungry world. The European Union has set targets for 10 per cent of all
transport fuel to come from crofy 220. Some see the emerging agrofuel market as an
economic opportunity bringing jobs and wealth to developing countries. Others fear that it is
leading to the largscale privatisation of land and natural resources as large companies move
in.

Palm oil, a versatile vegetable oil already used extensively for food production, cosmetics
and animal feed, is increasingly in demand as an agrofuel. In response to this growing
market, largescale oil palm plantations are being developed in Latin Americat Wheica

and South East Asia.

l ndonesi a, the worl ddés | argest producer of
estates to 7.3 million hectares, and is planning to expand the area under plantation by a
further 20 million hectares an area theize of England, the Netherlands and Switzerland
combined.

The damaging impact of oil palm plantations on the environment in South East Asia is
already weldocumented. Plantations are one of the main drivers of deforestation in
Indonesia, destroying thieabitat of endangered wildlife, including the orangutan and the
Sumatran tiger. Fires used to clear the land and peat bogs are drained to plant oil palms,
releasing hundreds of millions of tonnes of carbon dioxide, making Indonesia the third
highest comnributor of CO2 emissions in the world.

But it is not just Indonesiabds forest98 that
million people in Indonesia depend on the forests for their livelihoods, but many are losing
their land to the expamy palm oil industry. Communities have managed this land for
generations, growing food and cash crops and harvesting medicines and building materials.
Some areas are community protected areas of forest. Oil palm plantations transform this land
to monoculure, and evidence suggests that communities are paying a heavy price.

Losing Ground, the report published by Friends of the Earth, Sawit Watch and LifeMosaic,

reveals growing evidence of human rights violations associated with the Indonesian oil palm
industry. Drawing on interviews with individuals on the ground, new Sawit Watch data, and

previous research, it provides an insight into some of the civil, political, economic, social and
cultural impacts of oil palm plantations.

The report highlights thargent need to address the potential human rights implications of

transforming vast areas of land into industrial plantations for agrofuel development in
Indonesia, and elsewhere in the developing world.

Friends of the Earth, LifeMosaic and Sawit Watch 7
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i) Who owns the forest?

fiThe government official Bed me if 1 have a land ownership certificate and |
answered that every single durian tree, and every single tengkawang tree, and every
single rubber tree that we or our ancestors have planted are certificates. | am an
indigenous person born here. My ances have already defended this land for
generation® [ I ndi genous | eader, West Kali mantar

Land is a fundamental issue for many indigenous people and others forest dependent people
in Indonesia. Land is also key to the debate about oil palm. While maigyenous
communities have lived on the same land for generations, their rights to this land are not clear
under Indonesian law.

Many present day policies are rooted in the
tobacco and rubber plantatiorslie set up on traditionalywned common lands. The 1945

|l ndonesian Constitution partially recognises
Al and, water, and all natur al resources tha
under staté ont r o | and wil |l be wutilized for the m;:

Suharto regime, oil palm plantations were imposed on communities and indigenous peoples
in the name of national development, even against their wishes.

Even recent legislaton severely | imits peopleds rights
wor king with | ocal governments, to take ovel
that their business is in accordance with State development plans.

fiHe said this was Statland and we had no right to it. No matter whether it was the

land where we grew our crops, built our houses or used as-gandens, he said, it

was State land and they were going to take it. He threatened that if | opposed this, they
wouldputmeinjdio [ Community | eader, West Kal i man:

Respect for the rights of local communities is seen as fundamental in moves to develop a
more sustainable palm oil industry. The Roundtable on Sustainable Palm Qil, a joint business
T NGO initiative to improve statards in the palm oil industry argues that communities must
give their free, prior and informed consent to the development of plantations on their lands if
plantations are to be developed sustainably.

Under international law, there is a growing recagnithat indigenous peoples must have the
right to give their "free, prior and informed consent" to proposals to develop their traditional
lands. This means that they must be able to participate meaningfully in the decision making
process, be given fullnformation about the proposals beforehand, and that the decision
should not be made under pressure or skewed by corruption. They have the right to withdraw
consent, and to refuse development proposals on their lands.

lii) Consultation, persuasion and broken pomises

Once land has been identified by a company wanting to develop a new plantation, according
to the law, the local communities and indigenous peoples must be consulted about the
development and about appropriate levels of compensation. An envirohnmaptct
assessment (EIA) must also be carried out before a land use permit is given.

Friends of the Earth, LifeMosaic and Sawit Watch 8
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But evidence suggests that this process is rarely adhered to on the ground. Many communities
and indigenous peoples say they were not consulted. Some say that theyifstew about

a proposed plantation was when bulldozers arrived. Others report being called to a meeting to
be told that a plantation was being developed.

Where consultation does take place, the process is seldom open and transparent. One
community liason officer employed by an oil palm developer told researchers he was given a
fund for bribing village chiefs and that his job was to find out who was influential in the
village and who could be bribed.

Palm oil companies make promises to build new roadBpols and irrigation schemes.

Village chiefs may be paid Aincentive paymen

Many communities complain that these promises are not kept once the lands have been
cleared’ and that the promised wealth fails to materialise.

fiThey promised to set up irrigated rice fields, a school, electricity, build a road, fish
ponds. As it turns out, none of that was true. Now they do not even want to build our
school or repair the track leading to the longhousso we are beginning to have
second thoughts about them and not trust

Many communities are not aware of their rights under the law. Some villagers claim they
were misled and did not realise they were permanently giving up the rights tiarnie

fiThey told us they would make compensation payments for the land. They said that if
the oil palm failed, they would give back the land to the owner. They would only borrow
the land for 25 years. This is what the company people said [ C o nmeadem \Vesty |
Kalimantan]

There is also wide variation in the levels of financial compensation paid for land and in the
amount of land provided as smallholdings for farmers. Some companies do not offer
smallholdings to farmers at all.

Evidence on the grow also reveals that some plantations have been approved without
carrying out a full or accurate EIA. One study revealed that some plantations did not seem to
have completed an EIA at all.

In some districts, large areas of land have been cleared wahgdiorm of approval from the
authorities.

In other cases, permission is given for a new plantation, but once the forest has been cleared
for timber, no oil palm is planted. This leaves the local community deprived of its land and
deprived of future jolprospects. In East Kalimantan estimates suggest that less than 10 per
cent of the area approved for plantations has actually been planted with oil palm. According
to some estimates up to 18 million hectares have been cleared under oil palm licenoes but n
subsequently planted.

Friends of the Earth, LifeMosaic and Sawit Watch 9
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Indonesia suffers from endemic corruption, and breaches in the law can easily be overlooked.
Some reports suggest that companies routinely bribe district authorities to gain permission for
a plantation.

Iv) Conflict

fThis all usedo be the community's land! It was all seized [by the company]. It was
defending this land that two of our men got killed. They were kidnapped and killed. Just
because they wanted to defend this land, close to that [palm oil] factory over there. We

do notknow who killed them and it has never been investigated [ Communi ty |
Sumatra]

Given the discriminatory legal framework and the flaws in the consultation process, it is not
surprising that many are unhappy with the development of plantationsean ldahds.
Demonstrations and land occupations are common, often resulting in a heavy crackdown
from the companyds own security forces, t he
arrested, beaten and even killed.

In January 2008, 513 conflictstbeen communities and companies were being monitored
by Sawit Watch. Some of these conflicts can be traced back to earlier land disputes,
particularly from the Suharto era when the land rights of communities received even less
recognition than today. Mosecent conflicts are also about land rights, but other disputes
arise over levels of compensation, unmet promises, and over smallholding arrangements.

The presence of migrant labourers, a consequence of previous government policies to move
people from mee densely populated parts of Indonesia to forest areas, has aggravated the
situation in some areas, creating ethnic and religious tensions.

According to human rights groups, communities have little option for legal redress or even
protection against vlent tactics. The involvement of the police and the militagnd the
longstanding lack of accountability within the security forcesiean there is nowhere for
communities to turn.

The armed forces and police in Indonesia have a reputation for ¢onraypid reportedly are
often directly involved in company activities, or are likely to benefit from protecting them.

v) Jobs and prosperity

fiWe all handed over our land for the oil palm plantation. At first, we were told that we
would all be employed bydlcompany. We needn't think about any other work such as
agriculture, rubber tapping, or any other kind of work. That is what they promised us,
promised! But three to four years later they started firing people at the company. We
have lost the ownershipgiits over our land and now we are left without jolis
[Villager, West Kalimantan]

Friends of the Earth, LifeMosaic and Sawit Watch 10
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The debate around the expansion of the oil palm industry is sometimes framed in terms of
tradeof fs between the cropds envir on mepmeéengl i mp ¢
but few local people appear to benefit.

Money is of course being made from palm oil. The price of crude palm oil has risen steadily.
But many of the villagers who have given up their land to become-bolditrs or to work
on the plantations finthey are no better off.

filn the past we could send our kids to school, now it's difficult, we can't any more. Yes
we have a smallholding but not much, with only oneheatare plot, we barely earn
enough to feed ourselves. If we had five or six plotcauwdd send our children to
school. But in our case, with only one plot, it is impossible. Oil palm has made our lives
very difficult 6 [ Smal | hol der , East Kalimant an]

Most smallholdings are limited to two hectares of land, which many farmers claim cannot
produce enough income to cover the costs. These estate smallholders are generally under
contract to the plantation and must pay back the costs of setting up thehsluiiaid),

including the cost of pesticides, fertiliser and technical expertise. Mot sstallholders are
obliged to sell their harvest to the compan
facilities. Most have little understanding of how these costs are calculated or how their debts
mount up.

There are also complaints that comiandelay handing over smallholdings, keeping the
profits from the first harvests for the company; that smallholdings contain fewer oil palm
trees; and that they yield less fruit.

Smallholders who are unable to pay their debts to the plantation compaie darced to
provide labour in exchange for their debt.

AThis plantation hasitbheeeyn sgtoiilnlg hoanv efnodrt 2p3a
And they wonét pay it now as they are not
a ny mo Gl pafm co-operative leader, West Kalimantan]

For those without smallholdings, employment opportunities are limited once the plantations
are established and many of the jobs that do exist earn only the minimum wage. Some
plantations rely on casual labour to hesw the fruit, with reports of casual labourers
receiving less than the minimum wage.

AThey had promised us jobs but there aren't that many. Basically, the only prospect we
have is as casual labourerss [ Vi | | ager, West Kali mant an]

Villagers also find tht their overall cost of living increases with the arrival of the plantations.
No longer able to harvest food and products from the forest and without land to grow their
own crops, they need more cash to survive.

fONnce we stay on a company compound we fia buy everything. When 1 lived with

my family, it would never have occurred to me to buy vegetables. We grew everything
ourselves. Thatwas bette® [ Femal e pl antation worker, S

Friends of the Earth, LifeMosaic and Sawit Watch 11
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Dependence on a single crop commodity increases the vulnerabithgse involved in the

palm oil industry. Although prices are still rising, there are fears the boom may end,
especially as competition increases from other countries. However farmers are tied into 25
year production cycles.

Economic studies and the exjence of those on the ground suggest that many communities
can be better off growing other crops or a variety of crops. Commowityed rubber and
damar (a tree producing resin) plantations have been shown to be profitable, asssamall
certified tmber production, yet there is little government support for developing such
alternatives.

fiThe only solution is not to be dependent on one commodity only, such as oil palm.
There are other economic alternatives such as rubber, cacao, pepper, and others,
which we must cultivate. We have to develop this existing local economic poténtal
[Oil palm smallholder, West Kalimantan]

vi) Water and pollution

filn the past when there was no oil palm plantation here, water in the river was very
deep, but now it's vgrshallow. We run out of water, it is difficult for people to find
clean water in the dry season, not every one has a drilled well. In the past in the
forest, after a month and a half of dry season we would still find many small rivers.
Nowadays after a nmth or so of dry season they have all dried[8mallholder,
West Kalimantan]

Although oil palm plantations are planted in areas of relatively high rainfall, the communities
interviewed reported that local rivers had far less water than before the iptstisted.
There are reports of increased flooding in the rainy season, with plantations affecting the
natural drainage patterns.

In Aceh, 360,000 people were displaced from their homes and 70 died as a result of floods in
2006. Recurrent floodingas been a problem in the region since oil palm plantations arrived.

Access to water has become difficult for some communities, especially where water sources
are now out of bounds because they are on private land.

fiEvery day during the rainy seasongtldam holding back the liquid waste leaks
waste into the river. The water is not fit for consumption when this happens. The
waste spills into the river and kills the fish and other larger animals, such as fresh
water turtles. That is what happens becauk¢he waste that [the mill] discharges
intotheriver 0 [ Teacher, West Kali mant an]

Oil palm plantations and the palm oil milling process can cause serious pollution problems if
not correctly managed. Plantations are intensively sprayed with pesticdidsedncides,
creating toxic run off. Effluent from the milling process is also toxic and should be stored in
special ponds.

Reports of pollution incidents are common, with effluent regularly discharged into rivers,
killing fish and contaminating drinkgh and washing water. Some reports suggest that
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because treating the effluent is expensive, many mills rely on discharging it into open water
course. Little action seems to be taken by the authorities to prevent such incidents, which are
illegal under Indaesian law.

fil used to be in charge of the company's |
season starts, the liquid waste pond fills up and | had to discharge some of the waste

into the river. | did that in the middle of the night, so that nobodyldvnow. That was

my jobéthe company used to give pmmhsey t o t
they would just disappear and the problem was never solved. So one could say that the

| ocal communities have b ¢almoipmliemmoyee,d by
Sumatra]

Access to clean water is a fundamental human right and an essential prerequisite for good
health and access to food.

vii)  Destroying Cultures

fAThis is the sacred area of our ancestral leaders. This used to be covered by primary
forest. Fran here to there, and all around, there was only thick forest with big trees,

trunks as thick as barrels. The place wa:c
the singing rocksj this has been handed down from generation to generation. Now
thereareno bi g trees anymor e, i findigesousdeader, sur r o
Sumatra]

The arrival of an oil palm plantation completely alters the life of local people and in the
process many of their traditional customs and values are disappearing.anin aases
important cultural sites, including ancestral burial grounds, are destroyed and replaced with
oil palm trees.

Al said this grove is customary land, graves, our ancestors who must not be disturbed.
They said we should mark the trees thatmustnb e cut é Once we had f
them we had already marked the important places. "OK", they said. The next day,
everything had been chopped down. Nothing was left standing. This is when the

pr obl e ms[DayakdeaderaMist Kalimantan]

Other aspcts of indigenous culture are also disappearing. The traditions and rituals which
were once part of farming practice in the forest no longer take place, often because the sacred
sites have been destroyed. As a consequence the customs and the larguagjagar
forgotten. Indigenous culture is rarely recorded in written form and as practices die out,
elements may be lost completely.

viii)  Conclusions
The unsustainabl e expansion of I ndonesi ads
communities without dnd, water or adequate livelihoods. Previously -sefficient

communities find themselves in debt or struggling to afford education and food. Traditional
customs and culture are being damaged al ongs
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Human rights’ including the right to water, to health, the right to work, cultural rights and
the right to be protected from-titeatment and arbitrary arreistare being denied in some
communities.

If palm oil is to be produced sustainably, the damaging effects o$tupplicies and practices
in the Indonesian plantation sector must be addressed.

A strong message to Europe

Much of the responsibility for the situation in Indonesia lies with the Government of
Indonesia. But European governments must also face theitoresponsibilities in driving

the consumption of agrofuels, and in particular, the consumption of palm oil.

The European Union and member states should:

Adopt legally binding restrictions on investment in and subsidies for the use and
marketing of edile oils and palm oitlerived energy sources (including agrofuels)
from unsustainable sources.

Ban imports of palm oil for agrofuel and energy until safeguards addressing all the
issues can be introduced.

Abandon targets (for example in the Fuel Qualityebiive or the Renewable Energy
Sources Directive) for agrofuel use in their countries, as this will inevitably lead to oil
palm expansion resulting in exacerbation of and increase in the problems detailed in
this report.

Strongly support actions by the \gwnments of producer countries to ensure that
memberstate companies obey the national law in those countries, and those which do
not do so are prosecuted.

Introduce tighter regulations on companies to ensure they take their social and
environmental respwibilities into account.

European companies operating in Indonesia:

Should uphold the principle of Free Prior and Informed Consent and withdraw
operations from areas where local communities and indigenous peoples refuse oll
palm development

Pay comperation for damages to land and the resources as agreed with the affected
indigenous peoples and local communities.

Should respect the customary rights and culture of indigenous people and other
communities.

Allow independent verification and monitoring admpany practice to ensure that all
claimed standards are met.

There must also be a moratorium on forest conversion for palm oil in Indonesia.
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Harvested oil palm fruit bunches, © Tom Picken/ Friends of the Earth

1. INTRODUCTION

1.1 Reason and scope for this report

fAt first the company pretenddtiat they had the best intentions. But many

problems have emerged since. They promised us many things. They said they

would give us a smallholding plot, but it turned out they didn't; they said they

woul d give us houses, b ud stillthéve gur itactd n ' t é 1 t
land and continue with our agriculture and not be disturbed by others. The

impacts of oil palm are first and foremost that all the land is gone; then that all

animals are extinct; and that all the trees are gone. All this is fattieimpact

of having the company here. Our environment is very polluted. It has become

di fficult to find drinking wateréThe wors
the forest is destroyed and we cannot manage it anymore. This is bad for the
communitand bad for the!' country as a whole. o

fOil-palm cultivation is responsible for widespread deforestation that reduces
biodiversity, degrades important ecological services, worsens climate change,
and traps workers in inequitable conditions sometimes gaale to slavery. This
doesndét have?’? to be the case. 0

! Recorded interview with community leadin oil palm plantation, Sintang District, West Kalimantan, 2006.
Rhett A. Butl er, Palm Oil doesndt have to be bad for
http://news.mongabay.com/2007/046¥ palm.html
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A number of recent reports have demonstrated the environmental impacts of the oil palm
industry, ranging from forest destruction, fires, the loss of orangutan habitat, pollution and
the drying out of patland leading to massive GGmissions. These reports have also
described some of the human rights abuses increasingly associated with oil palm plantations
in Indonesia& Other studies have focused on the Indonesian land acquisition system and its
impadc s on indigenous peoplesd rights, and on
Indonesian oil palm smallholdefsin July 2007, a submission was made to the United
Nations (UN) Committee for the Elimination of Racial Discrimination, drawing attemtion
human rights violations experienced by indigenous peoples in Kalimantan, Indonesian
Borneo® The Committee responded by noting its deep concern about the number of conflicts
between local communities and oil palm companies in the country, and tstatgeiaws did

not sufficiently guarantee the rights of indigenous peoples in IndohéRis report
acknowledges a strong debt to these and other studies.

In addition, Losing Ground draws on other existing literature, newspaper articles, and new
researh by Indonesian negovernmental organizations (NGOs) such as Sawit Watch (Oll
Palm Watch) the leading organisation working on oil palm and human rights in Indonesia
and WALHI (Wahana Lingkungan Hidup Indonesi&riends of the Earth Indonesia). The
report also relies on testimonies obtained from 20 communities in the Indonesian provinces
of Riau, West Kalimantan and East Kalimantan, ensuring that the voices of communities
directly affected by oil palm plantations are heard.

Losing Ground aims to brgnthis information together to highlight the extent of the human
rights violations associated with the oil palm industry in Indonesia and the urgent need to
prevent further such violations, particularly in the light of current Indonesian plans for
massiveoil palm expansion. Although neexhaustive, it provides an overview of some of
the human rights impacts of oil palm plantation development in Indonesia. It does so by:

- Describing historical developments and recent policies that have led to the present
situation.

- Explaining how both the policies and practice of oil palm development are leading to
wide-spread conflict over land and resources in rural Indonesia.

’See for exampl e: The 6 GsuhaieAceh, EgrooAcéh, Se@edmber 2007] Policypy P o st
Practice, Pride and Prejudice, Review of legal, environmental and social practices of oil palm plantation
companies of the Wilmar Group in Sambas District, West Kalimantan (Indonesia). MilieudeferesielgFeri

the Earth Netherlands), Lembaga Gemawan, and KONTAK Rakyat Borneo, July 2007; Afrizal, The Nagari
Community, Business and the State, Sawit Watch and Forest Peoples Programme, 2007; Peatland degradation
fuels climate change, Wetlands Internationad ®elft Hydraulics, 2006; Wakker, E., Greasy pahiitie social

and ecological impacts of largeale oil palm plantation development in Southeast Asia, Friends of the Earth,
2005; and The oil for ape scand&low palm oil is threatening orangan surwal, Friends of the Earth, The

Ape Alliance, The Borneo Orangutan Survival Foundation, The Orangutan Foundation (UK), The Sumatran
Orangutan Society, 2005.

* Colchester, M., et al., Promised Lahé&alm Oil and Land acquisition in Indonesia: Implicatiomslfocal
Communities and Indigenous Peoples (hereafter referred to as Promised Land), Forest Peoples Programme,
Sawit Watch, HUMA and World Agroforestry Centre, 2006 and Colchester, M. and Jiwan, N., Ghosts on Our
Own Land: Indonesian Oil Palm Smallholdersl The Roundtable on Sustainable Palm Oil, Forest Peoples
Programme and Sawit Watch, 2006.

® Request for Consideration of the Situation of Indigenous Peoples in Kalimantan, Indonesia, under the UN
Commi ttee on the EI i mina tgenbActiomand HudyMaraihg PDdedues, i mi nat i on
submitted by Sawit Watch, AMAN and other Indonesian organisations and Forest Peoples Programme, 6 July
2007.

®p.4, Concluding observations of the UN Committee on the Elimination of Racial Discrimination oitittie In

and Third Reports of Indonesia, UN Doc: CERD/C/IDN/CO/3, 15 August 2007.
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- Specifically showing how the conversion
palm planations is leading to conflict over land.

- Furthering the debate on the economic impacts of oil palm on local communities, oil
palm smallholders, and plantation labourers, particularly by offering comparisons with
pre-oil palm community land management.

- Showng how the plantations are responsible for the violations of the cultural rights of
indigenous peoples.

- Giving an account of the impacts of water shortages and water pollution caused by the oil
palm industry.

This report also makes a number of recommaéinds on the steps and reforms needed to
protect the rights of indigenous peoples and local communities and to prevent further
unsustainable oil palm plantation development.

It aims to contribute constructively to the debate on the rights impactsplilplantations

for edible oil and agrodiesel in Indonesia, and to support the efforts of all of those who are
working to bring about a fair and sustainable Indonesian oil palm sector. In particular this
report aims to demonstrate that there cannot weafal sustainable oil palm if communities

are denisgd to right to free, prior and informed consent, as they are under present policies and
practices.

The types of human rights violation described in this report and the environmental impacts
associated wit oil palm plantations are not, unfortunately, unique to Indonesia. We hope
that Losing Ground will serve as a case study to explain the urgent need to address potential
human rights implications of largecale agrofuel (also known as biofuel) development
developing countries.

Losing Ground is aimed at those who can help reform the Indonesian oil palm sector: policy
makers in the Indonesian government; oil palm plantation companies; oil palm company
investors and bankers; policy makers in Europe anecsetting targets for agrofuels.

Providing access to information for local communities is essential if they are to make
informed decisions about land use and development that benefit themselves and future
generations, and if they are to demand thetsighey are entitled to enjoy under Indonesian
and international law. We therefore hope that this report will be particularly useful to
Indonesian communities and to NGOs that work nationally and internationally to defend their
rights.

of

pl

"Mln contemporary international | aw, indigenous peo
give or withhold their consent to activities affecting theirdigrterritories and resources or rights in general.

Consent must be freely given, obtained prior to implementation of activities and be founded upon an

understanding of the full range of issues implicated by the activity or decision in question; hence the
formulation: free, prior and informed consent. o p. 9,

Ground: Indigenous Peoples, Collective Representation, and the Right to Free, Prior and Informed Consent,
Forest Peoples Programme, 2004.
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1.2 Context

1.2.1 Oil Palm Expansion Plans in Indonesia

Demand for edible oil is increasing in Europe and in rapidly developing nations such as India
and China. By 2012 palm oil iI's forecast to
internationally traded edible oil. Demand forlrpaoil is also driven by new markets for
agrodiesel spurred by increasing international concern about energy security and greenhouse
gas emissions. In response to this demand, dscgke oil palm plantations are being
established throughout Latin Ameriddest Africa and particularly South East Asia.

Most palm oil (87 per cent in 2006) is produced from industrial plantations in Indonesia and
Malaysia. Indonesia has the fastest oil palm plantation growth rate in the world and surpassed
Malaysia as the lgest producer of CPO (Crude Palm Oil) in the world during 2007.

In early 2008, Indonesia already has a reported 7.3 million hectares of land under &il palm.
This represents a significant increase on 6 million ha in 2006.addition a further 18
million hectares of land have been cleared for oil palm, but not subsequently planted. The
prime motivation for this additional land clearance is reportedly access to timber rather than
plantation developmerit.

Regional development plans assign a furtBer milion hectares of land for plantation
expansion by 2020, primarily in Sumatra, Kalimantan (Indonesian Borneo), Sulawesi and
West Papud® As this report will show, expansion so far has largely been at the expense of
the indigenous communities who live in exigion areas, and at considerable cost to the
environment. If the problems of the Indonesian oil palm plantation system are not addressed,
rapid expansion will continue to be detrimental to human rights and ecosystems.

1.2.2 The Environmental Impacts of Oil Pdm

Indonesia is renowned both for its extraordinary biodiversity and for the rate of loss of this
diversity, and has been identified as a global priority by international conservation priority
setting exercises. |Its rich biodiversity is threatened byriapidscape change, pollution and
over harvesting®

According to Greenpeace, the Guinness Book of World Records 2008 will bestow on
l ndonesia the dubious honour of being Athe ¢
def orest at i on éhectated of tbresB destroyedl each iyear between 2000 and

8 Indonesia: BIm Oil Production Prospects Continue to Grow, United States of Agriculture Foreign Agricultural

Service, Commodity Intelligence Report, 31 December 2007,
http://www.pecad.fas.usda.gov/highlights/2007/12/Indonesia_palmoil/

 Kebun Sawit 2007, Sawit Watafata, last updated December 2007.

YFTotal area for Indonesia palm oil in 2006 is esti ma
from the I ndonesia Palm Oil Board (I POB). 0 Quoted in:
United Stées of Agriculture Foreign Agricultural Service, Commaodity Intelligence Report, 31 December 2007,
http://www.pecad.fas.usda.gov/highlights/2007/12/Indonesia_palmoil/

1p.12-12, Colchester, M., et al., Promised Land, Forest Peoples Programme, Sawit Wiséhaht! World

Agroforestry Centre, 2006.

121,26, Table 1.2. Provincial Government Plans to Expand Oil Palm Plantations, in Colchester, M., et al.,

Promised Land, Forest Peoples Programme, Sawit Watch, HUMA and World Agroforestry Centre, 2006.

13p.10, ThirdNational Implementation Report (Indonesia) on the Convention on Biological Diversity,
www.cbd.int/doc/world/id/idnr-03-en.pdf
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2 0 0510 a number of reports oil palm plantations have been identified as one of the major
contributors to rainforest destructibh. Th e s e reports i nclude I
Implementation report orhé Convention on Biological Diversity which notes that oil palm
plantations were one of the primary causes of deforestation in the 1990s. It states that such
largescale land conversion was the largest cause of the 198 fires, which burned nearly

five million hectares of forest and imposed approximately US $8 billion in economic losses

on Indonesiads cftizens and businesses.

Despite the assurances of Rachmat Witoel ar,
are not going to sacrifice any treeso r b it’;af useulbssdt,ant i al part of I
oil palm expansion continues to be in natural forest. A report published in July 2007 by
Mileudefensie (Friends of the Earth Netherlands) states for example that three companies
owned by Wilmari one of the worl doés bi ggéwareilegally pal m
clearing tropical forests in West Kalimantan without having obtained the necessary permits.

In August 2007, an Associated Press investigative team also found evidence of ongoing forest
clearance for oil palm plantations in Central Kalimartan.

Deforestation, particularly on such a massive scale, impacts heavily on the environment. It
places severe pressures on biodiversity and species such as the Sumatran tiger or the
orangutari in thedecade between 1992 and 2003 orangutan habitat declined by 5.5 million
hectares, while the plantation area across Borneo and Sumatra increased by almost 4.7
million hectare$?

Furthermore, the impact of this destruction has global significance. Fdeesarce for
plantations, associated forest fires and drying out of tropical peatlands, all contribute heavily

to Indonesiabs greenhouse gas emissions. Acc
Bank, Indonesia has the third highest &Quivalentemissions in the world after the US and

China, and just ahead of Brazil whose own forest destruction boosts its emissions
significantly?* The Stern report commissioned by the UK government to investigate the

4 Indonesia poised for World Record as fastest destroyer of forests, Greenpeace South East Asia, 16 March

2007, http://www.gregpeace.org/seasia/en/news/indondagtestforestdestroyer

15 See for example: p.8, Executive Summary: Indonesia and Climate Change Working Paper on Current Status

and Policies, World Bank and DFID, 2007; Wakker, E., Greasy palrhe social and ecologicenpacts of

large-scale oil palm plantation development in Southeast Asia, Friends of the Earth, 2005.

.11, Third National Implementation Report (Indonesia) on the Convention on Biological Diversity,
www.cbd.int/doc/world/id/idnr-03-en.pdf

YIndonesan Mi ni ster of the Environment Rachmat Witoelar,
presentation and press briefing: Public Forum on Global Climate Change and Indonesia, World Bank Office,

Jakarta, 23 March 2007. Witoelar later repeated this ppomis A Ther e wer e wi | | be no tre
of palm oil 6, quoted in Brummitt, C. Orangutans sqguee
2007, http://mwww.msnbc.msn.com/id/20478277/

8.6, Policy, Practice, Pride and Prejudice, Reviélegal, environmental and social practices of oil palm

plantation companies of the Wilmar Group in Sambas District, West Kalimantan (Indonesia). Milieudefensie

(Friends of the Earth Netherlands), Lembaga Gemawan, and KONTAK Rakyat Borneo July 2007.

¥ Brummitt, C., Orangutans squeezed by biofuel boom, Associated Press, 4 September 2007,
http://www.msnbc.msn.com/id/20478277/

%'p.12, The oil for ape scandaHow palm oil is threatening oraagan survival, Friends of the Earth, The Ape

Alliance, The Borneo éangutan Survival Foundation, The Orangutan Foundation (UK), The Sumatran

Orangutan Society, 2005.

#p.5, Peatland degradation fuels climate change, Wetlands International and Delft Hydraulics, 2006.
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economic costs of climate changjdound thatthe loss of natural forests around the world
contributes more to emissions each year than the global transport’éector.

1.2.3 Endemic corruption

Indonesia suffers from endemic corruption. The country scores 2.3 out of 10 on Transparency
I nt er nat i mmparcept®n irdexywithuoply 36 countries in the world scoring worse
than Indonesid> Corruption permeates the oil palm industry and the economy more
generally, as well as the security forces and the judiciary. For example:

- A recent World Bank studfound that companies in Indonesia spend five per cent of
their annual sales on bribes each y&ah study into levels of corruption in the
Indonesian regions, published in 2006, found that firms paid bribes equivalent to just
under 40 per cent of the taxthey paid, and noted that businesses operating in natural
resource rich locations paid higher briigs.

- A report published in 2002 found that corruption was pervasive amongst civilian and
military officials, many of whom were involved in illegal aaty and marketing. The
report cited a study by the Ministry of Forestry and Estate Crops which found that

illegal loggingwas awelbr gani sed cri mi nal enterprise
network that is so extensive, well established and strong thatdssnough to resist,
t hreaten, and i n fact physically tyrann

Among those identified by the study as being involved in illegal logging were
government officials, both civilian and military, law enforcement persebrand
legislators?®

The abusive practices which arise from this situation in the oil palm sector are compounded
by lax administration and poor performance by government officials regarding adherence to
legal requirements or procedufésThey undermindaw enforcement and access to justice
and as such are central to many of the violations of rights described in this report, including
being contributory factors to many of the hundreds of oil palm related conflicts across
Indonesia.

Corruption in the jdiciary is widely acknowledged. In 2002 the UN Special Rapporteur for
Independence of Judges and Lawyers, Param Cumaraswamy, expressed concern at
widespread corruption at all levels of the judiciary in Indonesia, stating:

#2.171172, Stern Review on the economics of climatencfe, http://www.hm
treasury.gov.uk/independent_reviews/stern_review_economics_climate_change/sternreview_index.cfm
% Transparency International, Corruption Perceptions Index, 2007.

http://www.transparency.org/policy research/surveys_indices/cpi/2007

#Wood, J., Destination Indonesia, CFO Asiiihe Magazine for Financial Directors and Treasurers,
http://www.cfoasiecom/archives/2005062.htm

%p.147, Revitalizing the Rural Economy: An assessment of the investment climate facedféymon
enterprises at the District level, The World Bank, 2006.

%1.123, Barber C., Forests, Fires and Confrontation in Indonesiat Farbfatthew, R., M. Halle, and J.
Switzer., Conserving the Peace: Resources, Livelihoods and Security, IISD, IUCN, CEESP, Foreign and
Commonwealth Office, 2002.

27p.173, Colchester, M., et al., Promised Land, Forest Peoples Programme, Sawit Watch, ridit\viéral
Agroforestry Centre, 2006.
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fil didn't realize corruption waso endemic. Practically everyone with whom |
discussed the matter admitted the prevalence of corruption in the
administration of justice...it seeps right from the police, the prosecutors and to
the courts 28

There is little evidence of any serious po#ii will to tackle corruption. In March 2007 a
former governor of East Kalimantan was sentenced to 18 months in prison after being
convicted of issuing irregular land permits for oil palm which led to illegal logging. The
governor was accused of accegtiarge bribes to grant 33 plantations permits to the Surya
Dumai Group. Both the company manager and the governor escaped full charges of bribery
and received short jail sentences for fund mismanagement techniéalities.

Similarly, although Presidentisstruction No. 5/2001 was passed, which addressed to some
extent the role of the military in illegal forestry operations, its effectiveness appears to have
been undermined by a lack of will to implement the measures, and members of the armed
forces repordly remain heavily involved in illegal loggirig.

124 I ndonesiabs international human rights ob

The human rights referred to in this report are guaranteed under key international human
rights instruments such as the International Covenant on Cidil Ruoditical Rights, the
International Covenant on Economic, Social and Cultural Rights, and the Convention on the
Elimination of All Forms of Discrimination against Women, and the Convention on the
Elimination of All Forms of Racial Discrimination. Thes#ernational instruments should
provide a framework whereby the rights of those affected by the development of plantations
are protected, allowing communities to protect their unique culture, to participate
meaningfully in decisions about future land useg ensuring that fundamental rights such as
the right to water, to health and to safety at work are protected.

|l ndi genous Peoplesd Rights

Recently adopted UN Conventions (legally binding) and Declarationskindimg), have
extended the protectiorifered to indigenous peoples in international law.

The Convention on Biological Diversity recognises the need to respect, preserve and
mai ntain the knowl edge o f i ndigenous peopl
National Implementation Reportanh e Conventi on on Biological
programs have been undertaken in Indonesia to empowerfoeesgt e ndant communi t
refers to participative planning in forest management processes in East Kalimantan. This
report, however, denmstrates how forest communities continue to be largely disempowered

and to experience considerable obstacles to participating effectively in forest management
processes and as such calls into question t
initiatives and to respecting the right of forest peoples to free, prior and informed consent.

Bp49, Without remedy, Human Rights Abuse and Indonesi
Vol. 15, No. 1 (C), January 2003.

2 Governor gets 18 months in Kalimantan illegal logging cagp;//www.orangutan.org.au/323.htvihd: Bos

Surya Dumai Divonis 18 Bulan Penjara, 03 May 2007,
http://www.tempointeraktif.com/hgésional/2007/05/03/brk,2007058®350,id.htm|

¥p23, Too High a Price, The Human Rights Cost of the
Rights Watch, Volume 18, No. 5(C), June 2006.
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The Convention on the Protection and Promotion of the Diversity of Cultural Expressions (to
which Indonesia is not yet a party) and the Convention for the Safeguafdthg Intangible
Cultural Heritage (ratified by Indonesia on 18 October 2007) both contain important
measures to protect indigenous culture.

The Nonlegally binding instrument on all types of forests was adopted on 17 December
2007. As a General Asselgbdeclaration, it indicates a consensus reached amongst the
nations of the world. It expresses concern at continued deforestation and forest degradation
and the resulting impacts on economies, the environment, the livelihoods of at least a billion
peopleand their cultural heritage and recognises the need to enhance the economic, social
end environmental values of forests for the benefit of present and future generations.

Most important in this context is the UN General Assembly Declaration on thesRight
Indigenous Peoples which was finally adopted in September 2007 after over 20 years of
debate. The Declaration is a major step forward in the advancement of the rights of
indigenous peoples not least because it recognises that their special refatiatisthe land

and its resources needs to be protected as a collective right. The Declaration is intended to
set the minimum standard and to inform measures to address the historical injustices and
widespread discrimination and racism faced by indigepaaples. The Declaration affirms

the right of indigenous peoples to have control over their own lives, to maintain their distinct
cultural identities for future generations, and to have secure access to the lands and natural
resources essential to theiays of life.

Despite I ndonesiabs backing for the Decl ar at
to identify distinct indigenous peoples in Indonesia by arguing that the entire population at

the time of colonisation remained unchanged. The governmt  ar gues t hat #Ath
Declaration accorded exclusively to indigenous people, and did not apply in the context of

| n d o n® Stcha gerspectives continue to discriminate against indigenous peoples and
threaten their unique traditional goveroarsystems, values, languages, traditions, customs,

culture and identities.

The UN Commission on the Elimination of Racial Discrimination has called on Indonesia to
Arespect the way in which indigenous peopl ec
the State party to take into consideration the definitions of indigenous and tribal peoples as

set out in ILO Convention No. 169 of 1989 on Indigenous and Tribal Peoples, and to
envisage ratifi caiHowener sudh steph iage yét othken, anchasn t O

the next chapter makes clear, discrimination against indigenous people remains entrenched in
Indonesian law.

31 General Assembly Adopts Declaration on Rights of IndiggsnoP e o pl es; 6 Maj or Step Forw
Human Rights for all, says President, Sifitgt General Assembly Plenary, 107th & 108th Meetings (AM &

PM), 13 September 2007, http://www.un.org/News/Press/docs/2007/gal0612.doc.htm

32 Concluding observations of th#N Committee on the Elimination of Racial Discrimination on the Initial and

Third Reports of Indonesia, UN Doc: CERD/C/IDN/CO/3, 15 August 2007
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Plantation established on freshly cleared forest land, Sanggau, West Kalimantan, © Walhi West Kalimantan

2. LAND ACQUISITION AND THE INDONESIAN PLANTATION
SYSTEM

"In my community, our understanding is that we have rights to our land and the
natural resources both above and below the land. Everything up to sky belongs
to us. Several laws and policies have classifiad forests as State forests and

the minerals as property of the State. We don't see it like that. | have hair on my
arm, on my skin. Both are mine. | also own the flesh and bones beneath. They
are also mine. No one has the right to take me apart. Bupahiey has cut

these tegings apart and thus has cut us into pieces. We want the land back
whole.’

This chapter considers the origins and the present reality of the land acquisition system for oil
palm plantations in Indonesia. This background is key terstanding how the current
Indonesian oil palm plantation system may lead to injustice, conflict and human rights
violations 3*

¥ pak Nazarius, indigenous leader, quoted in: Colchester, M., The People vs. Corporate Power, Multinational
Monitor; 7 January 2005.

¥This reportds author is indebted to Forest Peoples
contained in this chapter, and in particular for their excellent publication, Promised Land, Forest Peoples
Programme, Sawitvatch, HUMA and World Agroforestry Centre, 2006
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